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45TH CoNGREss,)
3d Session.
.f

j

SENATE.

UEPOR'l'

l No. 644.

IN TilE SEX.-_\..TE OF THE UNITED STATES.
JAXU.ARY 28, 1879.-0nleretl to be printed.

Mr. SPENCER, from the Committee on l\lilitary Affc.tirs, submitted the
following

REPORT·
[To accompany billS. 1260.]

The Comntittee on JI.IilUa.ry A.tfa.irs, to whom, was referred a. b·ill (S. 12GO)
for the relie:f of John lV. Chiclcering, have luul the swrne under cons-ideration, and subrnit the following report :
!.fr. Chickering was a first lieutenant in the Sixth United States
Cavalry, and was dismissed the Army by sentence of a court-martial
upon a charge of drunkenness on duty, which sentence was approved
by \V. W. Belknap, then Secretary of War, on the 27th day of January,
1875. This bill is to reinstate him in the Army, in the cavalry arm of the
service, with his previous rank and date of commission, and promotion
in the line is suspended by the terms of the bill for that purpose. He
js to receive no pay for the time he has been out of the service.
His petition, on :file with the record, claims in substance that he was
unjustly and harshly treated ; that, in fact, be was not guilty of the
offense charged, and that the eYidence adduced upon the court-martial
did not warrant, either in law or in fact, the judgment of dismissal pronounced against him. He now prays Congress to review this testimony
and the action had thereon, in order that he may show the facts set
forth in his petition to be true. The charge, specification, and testimony
are as follows :
CHARGE.

Drunk on duty in violn,t.ion of the 45th Art,icle of \Var.
Specification.-In that First Lieut.. John W. Chickering, Sixth Regiment of Unitefl
States Cavalry, having been detailed an<l on dnty as "officer of the day" of the First
Cavalry battalion of an expedition against hostile Indim1s, v1·as f(:mnll drunk. Thif'l,
ttt or near the camp of the First Cavalry batt<tliou ou the Canadian River, near Oasis
Crt>-ek, Texas, on m· about thf' 26th day of September, A. D. 1874.
To which cha.Tge and specification the accnsed pleaded as follows:
'l'o the specification, not guilty.
To the charge, not guilty.

The proceedings and testimony are as follows :
All persons witnesses in this case aud not. members or officers of the court were then
instructed to withdraw amlremain in waiting, and diu Ro withdraw.
Second Lieut. THOMAS B. NrcnoLs, Sixth Cavalry, tt witness on the part of the
prosecution, being duly sworn, testified as follows:
By the JuDGE-ADVOCATE:
Question. 'Vhat is your name, rank, and regiment ?-.Answer. Thomas B. Nichols;
second lieutenant, Sixth Cavalry.
Q. Do yon know the accused f If so, please state who he is.-A. l<l.rst Lieutenant
John \V. Chickering, Sixth Cavalry.
Q. State what yon know, if anything, about the accused being drunk on duty.-A.
On the 24th clay of September, 1874, at the camp of the first battalion of cavalry, on
Oasis Cret'.k, Texas, Lieutenant Chickering, the accused, was detailell as officer of the
ilay of the ramp. As battalion adjnta,nt I formed the guarfl about 5 p. m., and on the
arrival of the accused I turned it oYer to him. I immediately entered my tent, and
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in a few n:oments was ordered by the commanding officer to place the accused in ar
rest, which I proceeded to his tent and did.
Q. ·what was the condition of the accused at the time ~-A. He was intoxicated.
Q. ·what description of intoxication "(-A. Dividing intoxication into three states, I
think the accused was in the second state. He was too intoxicated to peTform his
duty. The intoxication was shown by the looks, maru10r, and gait of the accused. It
wa.s intoxication from the use of ardent spirits, apparently.
Q. Are you or not acquainted with the mode of action or manner of the accused
when he is under the influence of intoxication from the use of ardent spirits ~-A.
Yes, sir.
Q. DPscril>e the mannf'r and actions of the accnsed on this occasion.-A. His mm.mer
was as t.hough he was confnsed, :md actions, as shown l>y his gait, unsteady.
Q. \Vhat military force did the First Cavalry l>attalion, Sixth Cavahy, t.h en form a
pa.rt oH-A. The Indian Territory expedition, Col. Nelson A. Miles, Fifth Infantry,
commnnrl.ing.
Q. \Vllat military operations was this expedition then engagcfl in ~-A. In an offonsi ve war against the Inclianf:!-hostile Indians.
Cross-examined l>y the AccusED:
Q. 'With what acknowledgment did I receive the guard from you f-A. By nodding
y~111r head.
Q. How far from the gnanl was I when you turned the guard over to me ~-A. Not
more than three or fonr yards.
Q. What was the distimce from my tent to where the guard was formed ~-A. Auout
seventy-five yards, more or less.
Q. W'hat was the nature or character of the grounrl. over which I was obliged to
})ass in going from my tent to the place where the guard was formed ?--A. It was
rough ground, covered with bushes and stubble.
Q. Was it not exceedingly difficult for a person to pick his way through at any
time ~-A. It was tolerably difficult.
The accused had no further questions to ask.
By the COURT:
Q. What was there in the manner and actions of the accused that led you to believe
he was intoxicated from the use of ardent spirits '!-A. His confused manner and unsteady gait and his looks.
Q. How long before the accused assumed his duty as "officer of the day" did hereceive his detail for that dntyf-A. About two hours.
Q. Did the accused, within your knowledge, drink any intoxicating liquor during that
day f-A. I did not see the accused drink anything that day.
Q. What is the usual manner or mode of action of the accused when he is under the
influence of intoxicating liquor f-A. Exactly as I described it on this occasion.
There l>eing no further questions to put to this witness, his testimony was read to
him, pronounced correct, and he withdrew.
Maj. CHARLES E. COMPTON, Sixth Cavalry, a witness on behalf of the prosecution,
having l>een duly sworn, testified as follows:
·
By the JUDGE-ADVOCATE:
Question. What is you name, rank, and regiment f-Answer. Charles E. Compton;
major, Sixth Cavalry.
Q. Do yon know the accnse(l f If so, please state who he is.-A. I do; First Lieutenant John W. Chickering, Sixth United States Cavalry.
Q. State what you know, if anything, of the accused being drunk on duty.-A. Ou
the 26th day of Se1)tember, 1874, the accusefl reported to me as officer of the day for the
camp of the first battalion, Sixth Cavalry, Indian Territory expedition, on the Canadian River, near Oasis Creek, Texas, to Teceive the usual instructions from the commanding officer to the officer of the clay. At this time he was so drunk that I caused
him to be relieved as officer of t.be day and placed in arrest.
Q. Who was commanding officer of the camp at the time ~-A. I was.
Q. Was the accused on any duty when he reported to you 1 If so, what was it '-A.
He was officer of the day.
Q. Where did this occur f-A. At t.he camp of the first battalion Sixth Cavalry, Indian Territory expeclitiou, on the Canadian River, near Oasis Creek, Texas.
Q. What military operations was the First Cavalry battalion engaged in at the
time ~-A. It was in active campaign against hostile Indians.
Cross-examined by the AccusED:
Q. Did you recognize or receive me as officer of the clay ~-A. I did not give the accused any instructions or say anything to him on account of his condition.
Q. How far was I from you when I reportell ~-A. Perhaps si:>: or eight feet. It
might have beeu ten. I do not recollect precisely.
Q. What is the nature and character of the ground over which I was ol>liged to pass

JOHN \V. CHICKERING.

3

in going from my tent to where the guard was formed ?-A. S::tndy ana somf'wh:tt
covered with grass and dw::trfed sunflowers; I think that is the only flower I recollect
seeing there, where we were camped.
Q. \Vas it not difficult for a, person to proceecl from one place to a,nother in camp tA. Not at all; not, I might say, during the d::ty-time. There were about the camp a
few patches of plum-bushes which one might have some little trouble in getting
through at night. I do not mean trouble; I mean annoy<tnce.
'l'he accused had no further questions to ask .
. There being no further question, to pnt to this witness, his testimony was read to him,
pronotmced correct and he witl.J.drew.
Capt. TULLirs C. TUPPRH, Sixth Cavalry, a witness on the part of the prosecution,
having been duly sworn testified as follows :
B.v the JuDGE-ADVOCATJ<J:
Qnestion. \Vhat is your name, rank, aurl regiment f-Answer. Tnllins C. Tnpper;
captain, Sixth Cavalry.
Q. Do you know the accused f If so, please state who he is.-A. I do; Lieutenant
Chick('ring, Sixth Cavalry.
Q. Did yon see the accused ou the day on 'vhich he is ttlleged to lutve bf'en drunk
on duty !-A. I did.
Q. \Vhat was his condition when yon saw him ?-A. Hf' was intoxicated.
Q. \Vhat duty were yon on that clay ?-A. I was officer of the day.
Q. \Vhat description of intoxi<'ntion !-A. He was intoxicated to that degrN• that
had he hecn U11df'r my ("OlllltHuHl I would uot have intrusted him with the performance
of any (lnty. I wonhl call it nutndliu.
Q. Where was this ?-A. In the afternoon, about the twenty-fifth or twenty-sixth of
September, 1874.
Q. At what honr in th<' aftf'rnoon clid yon l:u~t see th<' acenscd ?-A. I presume aho11t
an honr before snnclown; near five o'dock p. m.
Q. \Vhat were his manner am1' actions at that time f-A. His utterance was thick;
his langtiagc incoherent. Hf' g:tve me the impression that he wa,s so much intoxicated he did not know what he was about.
Q. Where did this occur f-A. At the camp of the :first battalion of caYalry, on Oasis
Creek.
Cross-examined by the AccuRED :
Q. \Vhere was I wlwn you last saw me ?-A. Leaving my tent.
Q. How long had I been in yonr tent f-A. Pnlly two honrs, I think.
Q. \Vho was present at that time '-A. Captain Morris, of the Eighth C::tvalr;y, was
present a portion of the time. He left before the accused.
Q. \Vhat was my m:tnner of salutation on my entrance ?-A. I <.lo not recollect ~tny
thing p<'culiar concerning his manner of salutation.
Q. Did I drink anything ·w hile in your tent f-A. Yon did not.
The accused bad uo furtl1er c1 uestions to ask.
By the CouRT:
Q. \Vas the accused on clnty at the time yon saw him in the condition you described
iu your testimony '-A. Not that I know of.
Q. \Vho relieved yon as officer of the day on the clay in question f-A. I wns not
regularly relieved. I 1litlnot appen,r at guard-mounting.
Q. \Vho suceeeded yon as officer of the day f-A . The accnscd was uetailed to relieve
nw. 'l'hr accused was dctailetl as offieer of the chw.
Q. \Vhat was the condition of thr accused at the' time of guard-mounting f-A. I dhl
not see him at the time of gnanl-mountiug. I last saw him probably three-qua,rters of
an hom· before gnarcl-monuting on that day.
There being no fnrtlwr questions to ask this witness, his testimony was reatl to him,
pronounced correct, an1l he withdrew.
The JUDGE-ADVOCATE anuonncecl that the prosecution here rested.
Ma;j. CHARLE:'l E. COMPTOX, Sixth Cavalry, a former witnf'SS on the part of the
}n·osec ution, being recalled for the defense, gave additional testimony as follows:
By the AccusED:
Question. \V{LS I nuder your immrdiate command from the 11th day of August to
the 24th day of September, 18741 If so, please ::;tate in wh~tt manner I have IJerformed my military dutics during that time.-Answer. You were, and your military
clnties up to that time wen~ }Wrformed in a very satisfactory m~tnuer.
Q. State during that time the kind a.u<.l11atnre of tlw duties rf'qnired of me and 1111~
der what circurnstauces.-A. The usual routine duties of an officer of his rank. He
was engaged part of the time with his company, a part of the time in comlllaml of a
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detachment of the same company in au action against hostile Iutliaus on the 30th day
of August, 1874.
The accused had no further questions to ask.
The JlJDGE-ADVOCATE decliued to cross-examine the witness.
There being no further questions to put to this witness, his testimony was read to
l1im, pronounceu correct, and he withdrew.
Trumpeter FRANK GEREJ\UAH, of Compa11y D, Sixth Cavalry, a witness on the part
of the defense, having been duly sworn, testified as follows:
By AccusED:
Qnestion. What is your name, rank, company, and regiment ~-Answer. Trumpeter;
:Frank GerPmiah; Company D, Sixth Cavalry.
Q. On what duty were you on or about the 26th day of September, 18741-A. I wa~
orderly trumpeter of the first battalion.
Q. Did you see me on tlmt day, and nuder what drcumstances ?-A. I saw him on
several occasions. The first was when I delivered tlw commanding officer's compliments, Colonel Compton, a11d said that the herd was straying around and that it
should be kept closer to camp. The next was an on1er from the adjutant; I could not
teJl wl1at the order was, but I think it was for a board of survey, when I delivered
the adjutant's complirrwnts saying that he wonld be officer of tho day. This was lwtwcen three and four o'cloek. I saw him several times passing around, through the
dav.
Q. Dirl you notice anything peculiar in my manner or actions at any of the times
;\·ou saw m~, and 11articularly at the delivering of tlw detail for officer of the day¥-·
A. No, sir; I did not.
Q. 'Vbat· >vas my manner on r eceipt of 1he detail for officer·of the day, mlfl wl1at
did. I i"ay '-A. He acted pel'fectly sollcr, was standing to attention, and said "Very
good."
Q. ·where waA I at this time ~-A. About five or ten paces from his quarters. I beliov e lw \Yas going up to Major Tupper's quarters.
•
Q. Did you no1ice any sigm; of intoxication upon me at this time f-A. I did not.
Q. Had thel'e bce11 vYould you have noticed it f-A. Yes, sir; I would have n'otieedit.
The a ccnsed had no further questions to ask.
Cross-examined hy the JUT>GE-ADVOCATB:
Q. At what hour did you g·i·v e the detail to the accused 1-A. Between three und
fonr o'clock in the afternoon.
There being no further qnestions to put to this witness, his testimony wtts re<ul to
him, pronounced correct, and he withdrew . .
. Sergeant Vln.UAM T. CLAYTON", of Comprmy D, Six1h Cavalry, a witness 011 the
11art of the defense, having been duly swom, testified as follo>vs:
By the Acct:SF.D:
Qnestiou. What is your name, rank, company, and regiment f-Ans·w er. Sergeant;
William T. Clayton; Company D; Sixth Cavalry.
(~. On what duty were yon on or about the 26tlt day of September, 1874 ~-A. Acting
qnartermaster-sergC'ant of Company D, Sixth Cavalry.
Q. Did you see me on thrLt flay '! If so, under what circumstanees and on what
occasion '-A. Yes, sir. I was standing opposite Captain Irwin's tent, and I saw Lieutenant Chickeri~g come out of Captain Irwin's tent. He th en had his hand to his throat.
Jfe walked into Captain Irwin's tent and put on his bdt. He had a pair of government hoots 011 aud changed them for a pair of light ones. He t]Jen brushed his coat
and walked out of the tent. He "\Yent to the rear of the tent, toward Major Compton's
tents, when the doctor stopped him and spoke to him. I did not hear "\'l'h~1t the conversation was. I have nothing further to say. I was called av•ay to the kitchen-tent
at that time.
Q. At what other time dnring t,]lC day did yon see me f-A. In the fore part of the
day, when Lieutenant Chickering ordered me to have four picket-posts put up.
Q. How did I appear on the times referred to, as to sobriety '?-A. Perfectly sober.
The accused had no further questions to ask
Cross-examined by the JuDGE-ADVOCATE:
Q. How far were. you from Captain Irwin's tent when you saw the accused going
from there 1-A. I was about thirty feet, sir.
Q. Can you distinguish government boots from other heavy hoots at that distance fA. Yes, sir.
Q. What were yon doing while the accused was employed as you describe in his 1
tent f-A. Standing idly at the picket-line.
·
Ct. 'Vhat attracted your attention so particularly to the actions of the accused in
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the tent ~-A. Nothing particularly attracte{l my attention to him except that I saw
him going from Captain Tupper's tent to his own or to Captain Irwin's tent. They
both stopped in one.
Q. How far was the picket-line from the tent of the accused ~-A. About thirty feet,
as I said before; between twenty-five and tl1hty feet, as near as I can go.
There being no further questions to put to this witness, his testimony was read t()
l1im, p:ronounced conect, and he wi.thdre'v.
JOHN MuRPHY, citizen, a witness on the part of the defense, having been duly
sworn, testified as follows:
By the AccesED:
· Question. What is your name, and who are you ?-Answer. John Murphy, a citizen.
Q. In what capacity are you employed ~-A. Servant for Lieutenant Chickering.
Q. Were you aware of my being detailed as "officer of the day" on or about the
26th day of September, 1874 '?-A. Yfls, sir.
·
Q. Did I make any p1:eparation for the same just before going on guard~ If so-.
Rtatc what I did and what I said.-A. Yes, sir; he asked me where were his clean
boots, and I brought them. He asked me then for his side-arms, and I brought them
to him. He put them on, and then asked if the guard was long being waiting. I •
told him about tluee minutes. He then asked me for a clothes-1Jrush, and he brushed
his clothes, started from the teut toward his guard. The last I saw Lf Lieutenant
Chickering was within four or five paces of the guard.
Q. Did you see anything unusual in my manner or actions~ Had there been anything wrong or out of the way would you have noticed it ~-A. No, sir, I did not.
Yes, sir, I would.
Q. ·w hat was my con£lition as to sobriety '?-A. He was sober, and he did not drink
while he was at his tent, until he went over to his gual'd, sir.
The accused had no further questions to ask. The Judge-Advocate declined to crossexamine.

Upon this testimony Lieutenant Chickering was found guilty of the
charge, and sentenced to be cashiered1 notwithstanding the recommendation of Capt. E. P. Ewers, Fifth Infantry, Capt. Wylys. lJYJ.nan, Fifth
Infantry, and Lieut. George W. Baird, Fifth Infantry, who were members of the court aurl constituting a majority thereof, respectfully requesting, in Yiew of Lieutenant Chickering's honorable record as an officer, the clemency of the reviewing officer might be extended toward
him. General Pope approved the findings and sentence, and refused to
concur iu the recommendation for clemency.
The following is the order of Secretary Belknap approving the proceedings, findings, and sentence:
WAR DEPARTIJENT,

Washington City, January 27, 1875.
In conformity with the 65th of the ;Rules and Articles of \Var, the proceedings of the
general court-martial in the foregoing case of First Lieutenant John W. Chickering,
Sixth Cavalry, have been forwarded to the Secretary of Wal' forthe action of the President of the United States.
The proceedings, findings, and sentence are apl'l'OYed.
W. W. BELKNAP,
Secretary of Wm·.

Your committee here quote from the able report of Senator Maxey on
the bill (Senate 352) authorizing the restoration of George. A. Armes to
the Army, by which it will be observed the case of Lieutenant Ohicker.ing falls within the rule adopteu by your committee in the Armes case:
The material and essential fact-that which is essential to the validity of the orderl
of dismissal, to wit, that the President has reviewed the proceedings and confirmeu
the sentence, nowhel'e affirmatively appears. It would be as difficult to sustai
this paper as evidencing that fact upon authority, as to sustain a record of a con r
of criminal jurisdiction in a capital cas.e, which did not show affirmatively the appea
aucc of the accused, his arraignment, his plea, the election, impaneling and swearing
of the jury, the hearing of evidence and argument, the charge by the court, theret.nru into court of the verdict, the judgment thereon, &c., &c. In short, nothing ou
principle can be taken by intendment in a case like this, involving the character of
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the accused, and the very fact that the ln,w makes the President the final reviewing
officer only in cases of sentences of death and of dismissal from the service, shows the
jealousy with which the law wisely protects the character of the officer from unjust
aspersion and accusation. Were there nothing in the way but the orders of Jnne
7, 1870, and June 2, 1872, the committee would feel constrained to recommend a bill
authorizing and instructing the President to review the case. It is manifest that the
President's duty in this regard is judicial, and therefore cannot be performed by any
one save the President himself. The record of his judgment, of his "decision and
orders," may, of course, like any ministerial act, be performed by another hand, bnt
the judgment, the decision, the orders in the case, must result from the operation of his
mind and conscience.

1

It nowhere appears that the proceeding·s, findings, and sentence were
laid before the President for his action, either affirmatively or negatively, .
and there can be no doubt in the minds of your committee that the
mandatory laws which require that the proceedings, findings, and sentences of a court-martial shall, at least, be laid before the President for
executive action, were ever complied with. Hence if the views of Senator Maxey, above quoted, be correct, and youT committee have already
sustained them in the Armes case, then Lieutenant Chickering's dismissal was coram non judice. It follows, therefore, that he has never
been legally out of the Army. lt will be perceived by the following letter, filed with the record, from Mr. 0. L. Pruden, assistant secretary to
the President, addressed to Lieutenaut Chickering, that no record of
executive action upon the proceedings of the general court-martial in his
(Chickering's) case could be found upon the books of the Executive
Mansion.
EXECUTIVE l\fANSION,

Washingto·n, Ap1·il tl, 1878.
SIR: In reply to your inquiry of the 5th instant, I have to say that I do not
find any record of action upon the proceedings of the general court-martial in your
case upon the books of this office.
It may be proper to add that the records of this office with respect to courtsmartial cases are incomplete.
A call to the Capitol on official business immediately after the receipt of your note
on Friday last and my absence from the city on Saturday prevented an earlier reply to
your inquiry.
Very respectfully, yours,
0. L. PRUDEN,
Assistant Secretary.
Tp Mr. JOHN W. CHICKERING,
437 Seventh Street, N. W., Washington, D. C.
DEAR

Careful consideration of the testimony adduced upon the trial would
go to show that if the proceedings had been thoroughly and properly
reviewed in a spirit of charity and liberality, contradistinguished from
prejudice or vindictiveness, no other conclusion could have been reached
but that Lieutenant Chickering had not been proved guilty as to the
gravamen of the charge. Also, that the sentence of being cashiered
the Army, regardless of the favorable recommendation of the maJority
of the members of the court and an honorable and enviable record of
t,hirteen years' service and three brevets for gallant and meritorious
demeanor on the field of battle, was extreme, unwarranted by the proof,
and, your committee trust, without precedent.
The evidence for the prosecution does not show the perpetration,
either by word or deed, of an overt act, such as an intoxicated person
would be likely to commit. If a flushed face or a confused manner and
unsteadiness of gait established prima facie a charge of drunkenness,
without the commission, directly or indirectly, of a single offensive or
objectionable act, your committee believe a precedent would be established which might seriously affect society and work irremediable injustice to individuals.
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Captain Tupper, a witness for the prosecution, who testifies that Lieutenant Chickering ·was intoxicated, upon cross-examination admits that
IJieutenant Chickering had been fully two hours in hh; tent prior to his
(Tupper's) discovery of said intoxication, and yet, during the two hours
while he was in company with him in his tent, it appears by Captain
Tupver's testimony Lieutenant Chickering drank nothing; and this occurred immediately preceding guard-mounting, at which time it was
charged that Lieutenant Chickering was intoxicated.
Lieutenant Nichols, a witness for the prosecution, upon being questioned by the court, admitted that Lieutenant Chickering, to his knowledge, bad not drank anything that day. Nowhere does it appear in the
record of the testimon;y that any witness, either for the prosecution or
defense, had seen Lieutenant Chickering drink or partake of any intox-.
icating liquor whate,-er on that occasion.
Four witnesses testified on behalf of the accused, who saw him constantly that clay, that he acted perfectly sober and was not intoxicated ..
It will be observe<l that Sergeant Clayton testified that Lieutenant Chickering put on his belt, changed his boots, brushed his coat, and walked
out of Captain Irwin's tent "to proceed to guard-mount, and that he ordered the witness during the day to erect four picket-posts.
The weight of testimony, in view of non-commission of any overt act
on Lieutenant Chickering's part, would argue for, rather than against,
his sobriety. Lieutenant Chickering, it appears, had just returned a few
days previously from a dangerous and fatiguing pursuit of hostile Indians,
in which he had ridden about ten days and tra,-eled a distance of over
one lmndred rnil<>s with his command, during which time it rained continuousl.):C.
The premises considered, your committee are of opinion that the testimony was of a character creating a reasonable doubt, and to such extent that it should have redounded to the benefit of the accused. In
fact., the case for the prosecution was wea.k, a.nd the offense was not
proven. This view seems to be attested by the fact that a majority of
the court, evidently entertaining the impression that the findings ·were
not properly predicated, recommended the accused to the clemency of
the reyiewing officer, a recommendation which General Pope might have
reasonably entertained. Even if the offense had been proved, the fact
tl1at the accused committed no overt act should. have entitled him to a
mitigation more merciful and adequate.
Your committee are of opinion that to cashier a meritorious officer on
such midence was a sentence extreme, if not cruel.
Your committee find, as a conclusion of law, that the order of the Secretary of War approving the proceedings, findings, and sentence shows
on its face that the same was never laid before the President, as required
by law, and therefore the proceedings, findings, and sentence stand
to-clay as never having been properly approved and carried into effect.
The Secretary of War has no authority in law to expel an officer from
the Army of his own motion, which appears to have been performed by
Secretary Belknap in this case. It therefore follows that Lieutenant
Chickering, in contemplation of law, is still an officer of the Army
It is deemed proper by your committee to append the following· testimonials of character which appear in the record:
HEADQUARTERS FOURTH ARMY CORPS,

Camp Hm·ker, Jmw 5, 1865.
Hon. E. M. STANTON,
Secretm·y of Tra1·:
I have the honor to recommend to your excellency, for promotion in the Regular
Army, Capt. J olm W. Chickering, Eighty-eighth Illinois Volunteers.
I lta YC known this young officer during the past year and in the tedious campaign
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ending in the battle of Nashville, as well as the campaign of Atlanta. I have often
noticed him as a constant hard worker, a gallant and ready officer. Captain Chickering is a young man, of sobe~· habits, of good education, and, from his experience and
tried valor, I would recommend him for bis present rank of captain in the Regular
Army, if that position be disposa.ble; failing itt this, I would recommend him for a
lieutenancy. Captain Chickering has bad frequent mention in reports of battles.
V e1·y respectfully,
D. S. STANLEY,
.1Vajor-General, Commanding.

HEADQUARTERS SECO~D DIVISIOX, FOPRTII ARMY CORPS,

C((.1np Ha1·ker, Na~:~hville, Tenn., June 7, 1865.
CAPTAL ~'In taking -leaYe of you as a member of the l<:ighty-cighth Illinois Volnnl(;er Infantry, detached upon my staff, I take the occasion to express my regrets to
lose your servicf's and society. You have performed your duty faithfully to the country during its struggle for the maintenance of the Union and have participated in
many bloody battles. You have performed your duties cheerfully and well a.s a member of my staff, and it gives me pleasure to say that in your intercourse witb me and
with each other the most pleasant relations have existed; a more harmonious staff I
have never· met dnring a service of more than nineteen years as a commissioned officer.
Trusting that you may reach yom home in safety, and that ,yon may be successful in
life, and we mtty meet again,
I am, very truly, your friend,
\V. L. ELLIOTT,
Bret:et Major-Gcne'l'al, U.S. A., Comncand'i-ng.
Capt..J. vV. CIIICKRIUNG,
Eighty-eighth Illinois Vol1wtccrs, Assistant Commissary of J.Iu8ters.

HEADQUARTERS TIIIRD DIVlSIO~, FOURTH AI~l\1Y CORPS,
Camp ncar .1Vashdllc, JU'Ite 8, 1B65.

To Honorable SECRETARY OF vVAR:
~m: Capt. John \V. Chickering, Eight.y-eighth Illinois Volunteers, an<l assistant
c>ommissary of musters, Second Division, Fourth Army Corps, is an intelligent and
active young officer.
He has served with credit to himself anu usefulness to the country. He desires to
remain in the military service, and to that end desires an appointment as captain or
lieutenant in the Regular Army.
Supposing that the condition of the country, growing out of the great and wicked
rebellion, will cause an increase of the Regular Army and military establishment, and
that tbe appointment of worthy youngofficers from the volunteer forces in the Regular
Army would increase its efficiency, I request, respectfully, the appointment of Captain
Chickering. His official recor<l is sustained by the reports of commanders, and to
them reference is rcspectfn1ly m:t<le.
I am, very respectfully, your obellient servant,
THOS. J. ·woOD,
Major-Gencml Volunt&'rs.
HEADQUAHTERS FmsT DrvrsroN, FotTRTII AR~1Y ConPs,

Camp Harke~·, Tenn., Jtme 17, 1855.
GEXERAL: It is with pleasure that I recommend Capt. J. W. Chickering, of the
:E ighty-eighth Illinois Volunteers, to a position in the Regular Army.
Captain Chickering served under my command during the campaign resulting in tlw
capture of Atlanta, Ga. I always found him to be prompt, brave, and iu every way
tbe faithful auu able officer.
The interest of the same would be benefited by the retention of this officer in the
Army, as he is truly a gentleman in every particular and worthy and well qualified.
I am, general, very respectfully, your obedient seryant,
NATHAN KIMBALL,
Brevet Major-General United States Volunteers.
Brig. Gen. L. THOMAS,
.J..djutant-Gene~·al 1 Cnited States A:l'1ny.
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NASHVILLE, TEN.N., July 51 1865.
To whom it rnay concern:
I take pleasure in saying that I have known Capt. J. W. Chickering, Eighty-eighth
Illinois Volunteers, aml assistant commissary of musters, Second Division Fourth Army
Corps, for a long time in actual service with the corps, and have fonud him always a
gallant, bmve officer and a kind gentlenHtn, competent for any position in the Army,
and worthy of confidence.
Respectfully,
W. GROSE,
Brigadier-General Volunteers.
LOUISVILLE, KY.'

Octobm· 22, 1865.
CAPTAIN: As you are about to leave the service of the United States, I take this op})Ortnnity to express my admiration of your ability, faithfnlness, and efficiency as a
sol<lier. I remember tho various engagements in which you took a part from tho time
your regiment entered the service iu 18ti2, until actua.l1ighting ceased west of the Blue
Ridge, aml no person in our brigade displayed greater personal courage or rendered
better service in the line of their duty than yourself. I hope your future may be a.s
prosperous and happy as your past has been honorable and useful.
I am, respectfully, your obedient servant,
W. vV. BARRETT,
Brevet Brigaclier-Geneml, United States Volunteers.
J. vV. CIIICKERING,
Captain anll Comrnissary of Musters.

HEADQUARTERS MILITAHY DIYISION OF THE TEN11.TESSEE,
OFFICE CHIEF COMMISSARY Ol!' MUSTERS,

Nashville, Tenn., November 14, 1865.
DEAR Sm.: It is with great pleasnre that I inform you that., your work being so nearly
completed, the War Department has, on my application, authorizecl your muster-out
of the United States service.
Upon discharging you, I take the opportunity of expressing my high appreciation of
yonr service, which has been so ably performed.
Your willingness to remain in the service so long a time after the discharge of your
regiment, to devote yourselfto the arduous duty of assisting to muster out an army,
deserves some acknowledgment, and I sincerely trust that the brevet commission tor
which yon have been recommended will in clue time be received.
·
For your kindness and ~Lttcntion during our official intercourse, you have my personal
thanks, and with the hope that you may live long to enjoy the pleasant memories of
ticld and camp,
I subscribe myself, your friend,
ALFRED L. HOUGH,
Captain an£l Brevet Major, Chief C. of M., Mil. Div. of Tenn., U.S. .A.
Captain J. vV. CIIICKEHING,
Eighty-eighth Illinois Infantry Volunteers

HEADQUARTERS MILITARY DIVISION OF TilE MISSOURI,

Chicago, June 14, 1869.
Rr,<;pectfully forwarcled.
First Lieutenant and Brevet-Captain Chickering, U.S. Army, formerly of22d Infantry,
served during the war of the rebellion in my division (of infantry), of the Army of the
Cumberland. He was then in the 88th Illinois Volunteer Infantry, and one of the
most deserving young officers under my command.
Captain Chickering's record and standing in the Regular Army since his appointment thereto is, I am informed, good. He is anxious to be placed on some active duty.
In case an opportunity should occur, whereby his services can be used fo:c the benefit
of the government, I hope this paper will be considered.
P. H. SHERIDAN, .
Lieutenant-General U.. S. A.
A true copy.
JAMES W. FORSYTH,
Lt. Co 1• and A. D. C. Bvt.. B1'ig .. Ger~~ U. S. A..

S. Rep. 644-2

10

JOHN W. CHICKERING.

The following is from Maj. Gen. Wagner's official report of the late
battle of Franklin, Tenn.:
My staff acted with great gallantry all(l efficiency. I am under especial obligations
to Capt. E. G. Whitesides, 1~5th Ohio Volunteers, A. A. A. G., Capt. J. \V. Chickering,
H8th Illinois Volunteers, commissary of musters, anu Capt. J. L. Morgan, 93d Illinois
Volunteers, division inspector, who are able, competent, and meritorious officers, and
deserving of great praise for their efforts in rallying the t1·oops.

\VASIIIXGTON, Februa1·y 2, 1876.
DEAR SIR: In auswer to your communication of this date, I beg leave to say that,
as you are aware, a court which makes a finding of guHty upon a charge nuder tho
45th Art.icle of \Var, as in your case, has no diseretion or alternative in passing sentence, which is prescribed in the article itself, viz, dismissal.
Thus a finding of guilty under this article precludes any consideration of the degree
of the offense.
Yours, sincere}~·,
vV. LYMAN,
Captain Fifth Infantry.
Mr. CHICKERIXG.
FORT \VAY.NE, Mien., JamtaTy 17, 1876.
DEAR CHICKEIUXG: Among your many fiiends in the Army, 11one more sincerely
sympathize than myself, and I think yours was au exceptionally hard cnse. I will
:;a,y to you, to be shown my friends or acquaintances, that I knew you during ncarlv
three years in the volunteer service during the war, anrl you se1Ted over three yem\'1
in my regiment in Dakota, the most of that time at my l)Ost. You filled places of re8ponsibihty and positions requiring industry and intelligence, and fille<l those places
well. I never knew you in a single instance to be absent, sick, or wanting in any respect, when called on for duty.
\Vhen you were left ·out of the Twenty-seconu by consolirlation you were regretted,
and you left with the respect of all. \Ve believed you iut<'lligent, energetic, and honest. I would add more, but believe this will convince any of my fi'iends that I thought
well of you and your sen·ices, and that I would like to see you fairly on your feet
again.
\Vishing you success and happier days, your frien<l,
D. S. STANLEY,
Colonel Twenty-second Infantry.
J. W. CIIICKERIXG.

This is to certify that John W. Chickering, late first lieutenant Sixth Cavahy, was
under my command at Fo:::t vV l:tllace, Kausa~o;, and I considered him a good and efficient
officer, and believe that if he is reinstated in the Army there will be no canse of complaint on his part.
LOUIS T. MORIUS,
Captain Eighth Cavalry.

SAINT DENIS, l3ALTE\fORE COUNTY, MD.,
December 21, 1875.
MY DEAR SIR: In case it may be of any sen·ice to yon in your future movements in
lit~, I wish to express in this lettei· the opinion I have formed of you since we have
been connected in business, nearly a year.
Your conduct toward me has been on all and every occasion that of a gentleman.
You have always been sober, trustworthy, and diligent in whatever I have had occa·Bion to request you to do.
.
):ou have my most sincere and best wishes for ~-our future welfare and success.
And I am, most truly, your friend,
·
GEO. GRAY,
Civil Engineer .
.J, \V. CHICKEIUNG.

JOHN W. CHICKERING.
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SA...~ FRANCISCO, May 11, 1878.
DEAR Srn: In reply to your communication of the 22d ult., in which you ask me to
make a statement of your services and character while you were serving in my company (D) of the Sixth Cavahy, I would state that I have known you since the month
of June, 1871, when you joined the company as its first lieutenant, and that yon
served continuously in, the greater part of the time under my immediate command,
till the month of September, 1874, during which t,ime I have always found you to be
an honest, faithful, and efficient officer in every respect. During the time referred to
the company was employed in scouting duty from camp near Fort Hays, Kans., in
1871; from Fort ·w allace, Kans., in 1872; from camp near River Bend, Cal., in 1873;
and in the Indian Territory expedition against the Kiowa, Comanche, and Arapahoe
Indians in 1874; in the latter campaign, and particularly in a charge made by a battalion of the command (under Colonel Compton) on the 31st of August, on a band of
Indians, you were couspi<:Jnous for coolness and daring gallanhT. I would also state
that for some months previous to the expedition in which your unfortunate trouble
occurred yon were strictly temperate in your habits.
Very respectfully, your obe<lient servant,
JOHN A. IRWIN,
Late Captain Sixth Cwvalry.
JOHN W. CHICKERING,
(Late .First Lielttenant Sixth Cavalry, U. S . ..d.,) Washington, D. C.

There is filed in the record a certificate from the Third .Auditor of the
Treasury, dated January 22, 1878, showing that the accounts and returns
of John Vol. Chickering, both as captain of the Eighty-eighth Illinois
Volunteer Infantry and as lieutenant of infantry and cayalry of the
.Army of the United States, have been examined, found correct, and
closed. This shows Lieutenant Chickering to have been a prompt and
upright officer, who has disbursed necessarily large sums of the public
money as quartermaster and as commissary at Fort Sully, Dakota Territory, and at Carlisle Barracks, Pennsylvania, also upon recruiting
service, with integrity, honesty, and fidelit;r .
.A drunken, worthless officer is not likely to be trusted with the diHbnrsement of large sums of public money, or, if trusted, to pass honorable and commendatory examination of the rigiu scrutiny of the accounting officers of the Treasury as has Lieutenant Chickering.
.At the first session of the Forty-fourth Congress a bill passed the
House of Representatives to correct Lieutenant Ghickering's .Army record,
this with a Yiew to his reinstatement; but Seuator Cockrell, of your
committee, reported adversely upon the same, not upon the merits of the
case, but because the bill, by its terms, was in antagonism with the law
of promotion. The bill now under consideration is not open to the same
objection, and is judged upon its merits alone.
The testimony, e.v parte, shows Lieutenant Chickering's habits to have
been uniformly temperate and sober. .Attention is directed to the letter
of Capt. John .A. Irwin, Sixth CaYalry, and the captain of the company
to which Lieutenant Chickering belonged, who certifies to his good
character and gallantry, especially commending his demeanor and daring in a charge made by his battalion on the occasion of a desperate fight
with the .Arapahoe, Kiowa, and Comanche Indians.
There is another important point in-volved in tlti~ case to which reference should be made. This officer was arraigned upon the charge of
being "drunk on dut~v," in violation of the forty-fifth article of war, now
known as the thirty-eighth article of war, which reads as follows:
ART. 38. Any officer who is found drunk on his guard, party, or other duty, shall be
dismissed from the service. Any soldier who so offends shall suffer such corporal punishment as a court-martial may direct.

To make an officer liable to dismissal under this article, it must appear
that he was so on d~tty. The e-vidence in this case fails, in the opinion
of yotu· cominittee, to show that fact, unless it could be technically so con-
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sidered. The violation of this article of war could not have occurred
technically; it must have been positive and direct in order to haye
brought the accused within its provision. The following is the report
of the House Committee on J\filitary Affairs of the Forty-fourth Congress, by which it will be observecl and noted that the House committee
examined this case with the same conclusions as those arrived at by
your committee :
The Committee on Military Affairs, to whom was referred tho bill (H. R. 1909) for
the relief of John W. Chickering, having duly considered the same, ask leave to submit the following report:.
This is a bill to amend an .Al·my officet·'s record. From the reconl fnrnished from
the \Var Department, it appears that this officer was tried by court-martial in December, lb74, and sentenced to be cashiered. The court consisted of but five member);,
the minimum allowed by law, three of whom afterward recommended Chickering to
tho clemency of the revie·w ing officer.
Your committee have examined the evidence, and fin<l tho same to be contradictory,
and the weight of evidence seems to be in favor of the officer. The main question
involved was whetlwr or not the officer was on duty, and at best he could only be
considered technically so.
Lieutenant Chickering has been in continuous service from the commencement of
the late war, and his meritorious services are fully attested by Generals Sheridan,
Stanley, Elliott, Kimball, and others. No such charge was ever brought against him
before, and under all the circumstances the punishment is severe and excessive.
This bill requires no back pay for services not performed, and merely restores this
officer after a suspension from rank and pay for a period of over one year. They therefore report back the bill, and recommend its passage.

The record is voluminous, and the questions involved arc important.
Your committee, therefore, are of opinion that this is an exceptional case;
that Lieutenant Chickering is entitled, both legally and equitably, to the
relief he seeks, and therefore recommend the passage of the bill.
0

